
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

ALPHA PAINTING & CONSTRUCTION 
COMPANY, INC., 

Plaintiff, 

vs. 

DELAWARE RIVER PORT AUTHORITY 
OF THE COMMONWEALTH OF 
PENNSYLVANIA AND THE STATE OF 
NEW JERSEY, 

Defendant. 

Civil Action No. 1:16-cv-05141-NLH-AMD 

Document electronically filed 

AMENDED COMPLAINT 

Plaintiff Alpha Painting & Construction Company, Inc. (“Plaintiff” or “Alpha”), by and 

through its counsel, alleges the following:

PRELIMINARY STATEMENT

1. This action arises out of a bid protest by the lowest bidder for a $17 million 

painting project for the Commodore Barry Bridge.  The public agency improperly and illegally 

deemed the lowest bidder “not responsible” and sought to award the contract instead to a higher 

bidder.  The agency willfully ignored the merits of the low bidder’s protests and appeal, and 

refused to hold a hearing on the disputed factual issues regarding this procurement, despite 

multiple requests to conduct such a hearing.  Following a trial, the District Court determined 

(and the Third Circuit affirmed) that the agency’s actions were arbitrary, capricious, and illegal.  

This Amended Complaint seeks relief due to the low bidder from the violations of its rights to 

procedural due process and equal protection.   

PARTIES 

2. Plaintiff Alpha Painting & Construction Company, Inc. (“Alpha”) is a corporation 

duly incorporated under the laws of the State of Maryland, having its principal place of business 
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at 6800 Quad Avenue, Baltimore, Maryland 21237.  Alpha, an industrial painting contractor, was 

founded in 1987 and is in the primary business of painting bridges.  Alpha is prequalified to 

perform work in more than forty (40) states.  In New Jersey and Pennsylvania, Alpha is 

prequalified to perform: projects up to a value of $200 million for the New Jersey Department of 

Transportation; projects up to a value of more than $66 million for the Pennsylvania Department 

of Transportation; and projects up to an unlimited value for the New Jersey Turnpike Authority.    

3. Defendant Delaware River Port Authority of the Commonwealth of Pennsylvania 

and the State of New Jersey (“DRPA”) is a public entity authorized by Congress and created by 

an interstate compact between the State of New Jersey and the Commonwealth of Pennsylvania 

(“DRPA Compact”), enabled by N.J.S.A. § 32:3-1, et seq., and Pa. Cons. Stat. 3503 to 3509, for 

the purpose of developing and maintaining bridges and port facilities between the two states, 

including the Ben Franklin, Walt Whitman, Commodore Barry, and Betsy Ross bridges.  DRPA 

has its principal place of business at One Port Center, 2 Riverside Drive, Camden, New Jersey 

08121, and does substantial ongoing and continuous business in both Pennsylvania and New 

Jersey. 

JURISDICTION AND VENUE 

4. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 because 

the amount in controversy exceeds the sum of $75,000.00 exclusive of interest and cost, and 

there exists complete diversity between the parties to this dispute. 

5. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because 

the DRPA Compact is an appropriate subject for congressional legislation and because Congress 

has consented to the Compact, 47 Stat. 308 (1932), 66 Stat. 738 (1952), 78 Stat. 215 (1964).  The 
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interpretation of the DRPA Compact and the actions of DRPA ostensibly taken pursuant to the 

authority granted to it by the DRPA Compact present questions of federal law.  

6. Venue is proper under 28 U.S.C. § 1391 because Defendant DRPA is found and 

conducts business in this district. 

STATEMENT OF FACTS 

Overview of DRPA’s Procurement Process 

7. DRPA publishes a procurement manual that sets forth the procedures and 

requirements for the agency’s procurement of bids for contracts, and the award of such contracts 

(“Procurement Manual”).   

8. DRPA’s Procurement Manual requires that the “[a]ward” of contracts “must be 

made to the lowest responsible bidder whose bid meets the requirements and criteria set forth in 

the [Invitation for Bids (“IFB”)] unless all bids are rejected or the lowest responsible and 

responsive bidder is allowed to withdraw his or her bid.”  A true and correct copy of DRPA’s 

Procurement Manual is attached hereto as Exhibit A.    

9. DRPA’s Procurement Manual declares that the IFB establishes the common 

standard upon which all bidders must submit their bids to the agency.  See Ex. A. 

10. DRPA awards contracts through competitive sealed bidding.  In response to an 

IFB, bidders submit their bids in sealed envelopes by a particular deadline.  DRPA must provide 

bidders a reasonable time between the date of public notice of the invitation for bids and the bid 

opening.  DRPA then opens the sealed bids in public before at least one or more witnesses at the 

time and place designated by the invitation for bids.  DRPA must unconditionally accept the bids 

without alteration or modification, and must evaluate the bids based upon the requirements in the 

IFB.  Ultimately, DRPA must award the contract to the lowest bidder within 120 days after bid 
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opening, unless extensions of the date for the award are made by mutual written consent for the 

contracting officer and the lowest responsive bidder.   

11. DRPA’s Procurement Manual requires DRPA to assess a bid’s “responsiveness” 

within ten days from the date of the bid opening, and if a bid is determined to be 

“nonresponsive,” the bid may not be made responsive thereafter regardless of the reason for the 

failure to conform.  See Ex. A.  

Contract No. CB-31-2016

12. The Commodore Barry Bridge (“Bridge”) is a five-lane, 14000-foot span across 

the Delaware River connecting Chester, Pennsylvania and Bridgeport, New Jersey.   

13. In light of the deteriorating lead-based paint on the Bridge, DRPA instituted a 

project to remove the existing paint from the Bridge by sandblasting it to bare metal, and then 

applying three coats of a non-lead-based protective coating to the Bridge.  During the 

sandblasting process, the lead paint must be contained and remediated through certain methods 

and equipment so that it does not harm workers, the public, or the environment.  The project also 

requires the application of safety measures to ensure the safety of the painters, DPRA employees, 

and the public who travel on and under the Bridge. 

14. DRPA has separated the Bridge re-painting project into three (3) phases: Phase I, 

which encompasses the Bridge’s New Jersey approach span (“Phase I”); Phase II, which 

encompasses painting the Bridge’s Pennsylvania approach span and the adjacent toll plaza in 

New Jersey (“Phase II”); and Phase III, which encompasses the Bridge’s main cantilevered 

structure (“Phase III”).   

15. Corcon, Inc. (“Corcon”) performed the work for Phase I of the project.   

Case 1:16-cv-05141-NLH-AMD   Document 70   Filed 09/11/17   Page 4 of 32 PageID: 4180



5 

The IFB 

16. On or about May 5, 2016, DRPA posted an Invitation for Bids (“IFB”) for 

Contract No. CB-31-2016 (“Contract”), for Phase II of the project—i.e., the stripping and re-

painting of the “Pennsylvania Approach Spans.”  A true and correct copy of the relevant portions 

of the IFB are attached hereto as Exhibit B.   

17. DRPA’s conduct has highlighted a number of specific sections in the IFB as 

particularly relevant for purposes of this action.     

18. Section A.10.3 of the IFB provided:  

[t]he Bidder will supply its Bid, accident experience in the form of 
the standard OSHA 300 Report and its Experience Modification 
Factors [(“EMFs”)] for all the work completed in the State of New 
Jersey and the Commonwealth of Pennsylvania, covering the 
preceding three (3) reporting years [(the “Section A.10.3 
Documents”)].  

See Ex. B.  

19. The IFB also contained a Contractor’s Qualification Statement for bidders to 

complete.  Section III.2.d of this Statement inquired:  

Has your organization been found in violation of any laws relating 
to its business including, but not limited to, anti-trust laws, 
licensing laws, tax laws, wage or hour laws, environmental laws, 
or serious or willful safety violations by a final decision of a court 
or governmental agency/authority [sic] past three years? 

See Ex. B. 

20. Section A.12.1 of the IFB established that “[p]roposals which are deemed by the 

Authority to be incomplete, conditional, or obscure, or which contain additions not called for, 

alterations, or irregularities of any kind, may be rejected.”  See Ex. B.  

21. Regarding modification of bids, § A.9.1 of the IFB established that “a Bid may 

not be modified, withdrawn or canceled by the bidder following the time and date designated for 
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the opening of Bids.”  According to § A.9.2 of the IFB, “[m]odifications received after the time 

stipulated for opening of Bids will not be considered.”  See Ex. B.  

22. The IFB required DRPA to award the Contract to the lowest bidder.  Section 

C.1.2 of the IFB: 

The award of the Contract, if it is awarded, will be to the lowest 
responsible and responsive Bidder whose Proposal complies with 
the requirements prescribed herein and whose qualifications are 
satisfactory to the Authority. 

See Ex. B.  Thus, DRPA has no discretion under the IFB, as the lowest responsible and 

responsive bidder is entitled as of right to the Contract.   

23. On or about May 17, 2016, DRPA held a pre-bid meeting so that bidders could 

examine the Contract documents, learn the scope and requirements of the project, and visit the 

site prior to submitting bids for the Contract.   

24. Sealed bids for the Contract were due to DRPA headquarters no later than June 

16, 2016 by 2:30 p.m. 

Alpha Submits The Lowest Bid for the Contract 

25. On or about June 16, 2016, Alpha submitted a bid for the Contract in the amount 

of $17,886,000.00.  On this date, the bidders, DRPA staff, and other interested parties gathered 

in a DRPA conference room to observe the public opening of bids for the Contract.  DRPA’s 

Contract Administrator opened each sealed bid one-by-one, reading aloud the total bid price for 

each bid.  A true and correct copy of the Affidavit of S. Tom Kousisis, dated August 8, 2016, and 

filed in support of Alpha’s bid protest appeal before DRPA is attached hereto as Exhibit C.    

26. Alpha’s bid rendered it the apparent low bidder.  Corcon was the apparent second 

lowest bidder with a bid of $17,896,200.00.  The difference between Alpha’s bid and Corcon’s 
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bid was $10,200.00.  A true and correct copy of the Bid Results & Short Lists is attached hereto 

as Exhibit D.  

See Ex. D. 

DRPA Rejects Alpha’s Bid For Two (2) Reasons 

27. DRPA did not determine Alpha’s bid to be nonresponsive within ten days of the 

bid opening. 

28. On or about July 28, 2016, about six (6) weeks later, after an undocumented 

process shrouded in mystery and obscured from public scrutiny, DRPA notified Alpha by an 

undated letter that DRPA had determined that Alpha was “not responsible,” and formally 

rejected Alpha’s bid.  A true and correct copy of the undated letter from Amy L. Ash is attached 

hereto as Exhibit E.    
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29. Alpha was surprised by DRPA’s letter because DRPA had not, at any time prior 

to this communication, identified any alleged issues or deficiencies in Alpha’s bid, or otherwise 

communicated with Alpha, despite Alpha’s multiple inquiries as to whether the agency required 

any additional information from Alpha.  

30. DRPA rejected Alpha’s bid for two stated reasons: (i) Alpha’s bid package was 

allegedly missing OSHA 300 forms required by the IFB; and (ii) Alpha allegedly did not fulfill a 

bid requirement that it have, what are called in the insurance industry, “experience modification 

factors” (“EMF”) for the previous three (3) years arising from work performed in either New 

Jersey or Pennsylvania. 

Alpha’s OSHA 300 Forms 

31. Under OSHA’s regulations, certain covered employers are required to prepare and 

maintain records of serious occupational injuries and illnesses using the OSHA 300 Log of 

Work-Related Injuries and Illnesses, the Summary of Work-Related Injuries and Illnesses, and 

the Injury and Illness Incident Report.  Employers must fill out the Log and Incident Report only 

if a recordable work-related injury or illness occurs.  Employers must fill out and post the 

Summary annually in the workplace even if no recordable work-related injuries or illnesses 

occurred during the year. 

32. In its bid, Alpha checked the box in the IFB’s checklist indicating that its OSHA 

300 forms were included in the bid, and Alpha maintains that it submitted all OSHA 300 forms 

required by the IFB as part of its bid for the Contract. 

33. Alpha supplied a signed letter and print-out from OSHA’s website regarding 

Alpha’s workplace incidents.  Alpha submitted this OSHA information in response to § III.2.d of 

the IFB’s Contractor’s Qualification Statement, which sought information related to violations of 
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law, and not in response to § A.10.3 of the IFB.  See Ex. C.  Alpha’s original bid included a 

notation with “Attachment H,” which clarified that the OSHA information responded to Section 

III.2.d of the IFB’s Contractor’s Qualifications Statement.  See Ex. C. 

34. Alpha had none or one reportable OSHA incidents in all the states it has worked 

for the years 2013, 2014 and 2015.  See Ex. C at ¶¶ 5, 10, 13.      

Alpha’s Experience Modification Factors 

35. An EMF score is a multiplier applied by workers’ compensation insurers to the 

standard premium paid by insureds for workers’ compensation insurance, relative to the 

anticipated exposure of risk as ascertained by accounting for the frequency and severity of 

workers’ compensation claims against the insured over the last three (3) completed reporting 

years as compared with other similar insureds.  

36. An EMF score is a reflection of workers’ compensation claims arising from an 

employer’s prior jobs.  EMF scores are derived from the frequency and severity of workplace 

accidents that occur at an employer’s job and are developed using payroll by classifications that 

are compared to other similar classifications and size of employers.   

37. EMFs do not take into account any workplace incidents that injure non-employees 

or that do not result in the filing of workers’ compensation claims.    

38. Alpha’s bid submission contained a letter from Alpha’s insurance broker, HMS 

Insurance Associates, Inc. (“HMS”), dated June 10, 2016 (“HMS Letter”).   

39. At Alpha’s request, the HMS Letter set forth Alpha’s EMFs for work completed 

by Alpha in New Jersey and Pennsylvania for the preceding three reporting years (2013, 2014, 

and 2015), as required by § A.10.3 of the IFB.   
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40. The HMS Letter stated that Alpha possessed “Experience Modification [F]actors 

for the three preceding years [of] zero,” and explained that Alpha “did not qualify for experience 

rating in 2016, 2015, 2014 and 2013.”  True and correct copies of the letter from Beverly J. 

Annunziata of HMS Insurance, dated June 10, 2016, and the letter from Terry Katz of HMS 

Insurance, dated August 8, 2016, are attached hereto as Exhibit F.1

41. In New Jersey, the average, or “unity,” experience rate is “1.000.”  An EMF 

rating below “1.000” is favorable and indicates an employer has had fewer and/or less severe 

workplace accidents than the expected number based on the same classification and size of other 

similar employers.  An EMF rating above a “1.000” indicates an employer has had a greater 

number or more severe losses than those employers with the same classification and size. 

42. In Pennsylvania, the average, or “unity,” rate is not utilized to indicate the fact 

that no EMF has been calculated.  Instead, the Commonwealth considers whether an employer is 

“eligible” for an EMF.  In order to be “eligible” in Pennsylvania, and employer must have had 

payroll in the Commonwealth that develops a premium of $10,000 or more in the experience 

period. The experience period in Pennsylvania “shall not be more than three (3) years, 

commencing four (4) years prior and terminating one year prior to the date for which an 

experience modification can be established.  Thus, an employer that “does not qualify” in 

Pennsylvania has not had payroll developing a premium of $10,000 during the experience 

period.  

43. Alpha had done little to no work in New Jersey or Pennsylvania for the years 

2013, 2014, and 2015 in its own name, though it had done work during this period as part of a 

joint venture.   

1  The HMS Letter did not include information for joint ventures.  The IFB did not request such 
information.  
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44. A company that does not qualify for an EMF has its EMF reported as a 1.0, which 

means that the company would pay standard market rates for workers’ compensation insurance.  

A true and correct copy of the Affidavit of Beverly Annunziata, dated August 8, 2016, and filed 

in support of Alpha’s bid protest appeal before DRPA, is attached hereto as Exhibit G.  

45. Alpha’s three-year average EMF in New Jersey was 1.00 (1.00 in the year 2013; 

1.00 in the year 2014; and 1.00 in the year 2015).  Alpha’s three-year average in Pennsylvania 

was 0.935 (0.805 in the year 2013; 1.00 in the year 2014; and 1.00 in the year 2015).    

46. On or about July 7, 2016, unbeknownst to Alpha, DRPA’s Director of Risk 

Management and Safety, Marianne Staszewski, telephoned HMS to confirm that Alpha had not 

worked in New Jersey of Pennsylvania in the relevant years so as to generate EMFs. 

47. DRPA did not ask HMS to supplement the EMF data submitted as part of Alpha’s 

bid.   

DRPA’s Risk and Safety Assessment Was Woefully Deficient And Unfair To Alpha 

48. DRPA’s Director of Risk Management and Safety does not have any real role in 

assessing a contractor’s safety records, nor does she have any particular expertise, work history, 

or academic credentials in assessing issues of workplace safety of any kind much less on the 

scale of construction on a major bridge.   

49. Upon information and belief, no other departments within DRPA deemed Alpha 

to be not responsible, except for the Risk Management and Safety department.   

DRPA’s Risk And Safety Assessment: OSHA 300 Forms 

50. Even if Alpha’s bid package did not contain the OSHA 300 forms (which Alpha 

denies), their absence could have been easily rectified.   
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51. Furthermore, information contained in the OSHA 300 forms did not matter to 

DRPA at all, because the OSHA 300 forms played no meaningful role, or no role at all, in 

DRPA’s risk management and safety review.   

52. Fifty percent (50%) of the stated reason Alpha was deemed not responsible was 

its alleged failure to provide something DRPA did not really care about.    

53. DRPA did not conduct a safety analysis or analyze the substance of bidders’ 

OSHA 300 forms at all, and instead simply confirmed that OSHA forms were supplied as part of 

the bids, had numbers on them, and were signed.   

54. DRPA did not consider the fact that Alpha had none or one reportable OSHA 

incidents all the states it has worked for the years 2013, 2014 and 2015 in its risk assessment and 

safety analysis. 

DRPA’s Risk and Safety Assessment: The EMFs 

55. DRPA’s risk assessment consisted of adding together a bidder’s EMF scores for 

the previous three (3) reporting years and dividing by three (3), in order to compute a three-year 

EMF average.  

56. If a bidder’s average EMF was 1.25 or less, then the bidder would “pass” DRPA’s 

risk assessment.   

57. Even though Alpha’s three-year EMF average in New Jersey of 1.00 and three-

year EMF average in Pennsylvania of 0.935 were both below DRPA’s 1.25 automatic approval 

threshold, DRPA rejected Alpha’s bid because of its EMF scores.    

58. Regarding Alpha’s EMF scores, DRPA rejected Alpha’s bid for not providing 

something Alpha did not have and could not have because it performed no work in the narrow 

Case 1:16-cv-05141-NLH-AMD   Document 70   Filed 09/11/17   Page 12 of 32 PageID: 4188



13 

circumstances as defined in the IFB, and whether Alpha was actually safe, or had a workers’ 

compensation claim record, was irrelevant to DRPA. 

DRPA Favored Corcon Over Other Bidders  

59. Corcon had seven (7) workers’ compensation injuries on the Commodore Barry 

Bridge during Phase I of the project in 2015.   

Corcon Submitted The Wrong EMF Data But Its Bid Was Not Rejected 

60. Corcon submitted EMF data for the years 2014, 2015 and 2016 in its original bid 

for the Contract.   

61. Corcon’s bid did not meet the IFB specifications in a material way, as the IFB 

called for EMF data for New Jersey and Pennsylvania for the years 2013, 2014, and 2015. 

62. DRPA did not reject Corcon’s bid for failure to provide all EMF data required in 

the IFB. 

63. Instead, DRPA’s Director of Risk Management and Safety contacted Corcon’s 

insurance broker in order to obtain Corcon’s EMF for the years required in the IFB.   

64. Corcon’s insurance broker sent DRPA the EMF data for the year 2013 that was 

missing from Corcon’s original bid. 

65. DRPA afforded Corcon an opportunity to supplement its safety and risk 

assessment data, specifically its EMF data, that DRPA refused to extend to Alpha.   

DRPA Unilaterally Modified Corcon’s Bid in its Favor 

66. The IFB, on page Q-1, specified that the proposed sum for mobilization and 

clean-up submitted by bidders was not to exceed 7.5% of the total bid, excluding mobilization 

and clean-up and site coordination and conditions costs (“7.5% Cap”).   
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67. The maximum of 7.5% on mobilization and clean-up costs functioned as a “cap.”  

The line item for mobilization and clean-up is not the sum, derivative, or product of a rote 

mathematical process applied to otherwise given or known numbers. It was a number chosen by 

the bidder who, at the same time, had the incentive to keep it as low as possible to lower its 

overall bid.   

68. On or about July 18, 2016, DRPA’s Chief Engineer reviewed all bids submitted 

for the Contract, and determined that three of the bidders – Liberty Maintenance, Inc. 

(“Liberty”), Allied Painting, Inc. (“Allied”), and Corcon – had proposed mobilization and clean-

up sums that exceeded 7.5% of their total bid, excluding mobilization and clean-up and site 

coordination and conditions, in violation of the IFB’s specifications.   

69. By no later than June 21, 2016, DRPA knew that Corcon would be the lowest 

bidder if DRPA’s unilateral recalculation of Corcon’s mobilization and clean-up cost was 

permissible. 

70. Weeks later, on or about August 9, 2016, after rejecting Alpha’s bid as “not 

responsible,” DRPA wrote to Liberty, Allied, and Corcon and sought their consent to DRPA’s 

modification of their respective bids, by which DRPA would “correct” the mobilization and 

clean-up sums.  True and correct copies of DRPA’s letters to Allied, Corcon, and Liberty, dated 

August 9, 2016, are attached hereto as Exhibit H.    

71. DRPA claimed it belatedly discovered that the these bidders “may have” 

incorrectly computed the Mobilization and Clean-Up line items set forth on page Q-1 of the IFB, 

and sought to modify Liberty’s, Allied’s, and Corcon’s bids accordingly.  See Ex. H.   
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72. DRPA’s modification of the bids resulted in Corcon’s total bid price being 

reduced to $17,830,290.00.  Corcon’s “corrected” total bid amount rendered Corcon the apparent 

lowest bidder, approximately $55,710.00 lower than Alpha’s total bid price. 

73. Corcon’s lump sum quote for mobilization and clean-up was not the result of a 

“miscalculation”; rather. Corcon simply bid more than the IFB allowed for the mobilization and 

clean-up item. 

74. The bids for the Contract had already been opened when DRPA requested consent 

to modify Liberty’s, Allied’s, and Corcon’s bids.  See Ex. D.  

75. DRPA’s Procurement Manual and the IFB do not permit DRPA to restate, or in 

effect change, the bidders’ proposed sums for mobilization and clean-up costs. 

76. DRPA’s proposed modification of these bids does not comport with the 

permissible modification procedures set forth in § A.9 of the IFB, nor with DRPA’s Procurement 

Manual.   

77. Section A.9.1 established that “a Bid may not be modified, withdrawn or canceled 

by the Bidder following the time and date designated for the opening of the Bids.”  See Ex. B.  

The Procurement Manual contains similar language.  See Ex. A.  

78. Corcon’s bid was nonresponsive because it chose a number in excess of the 7.5% 

Cap for its mobilization and clean-up cost. 

79. Although, under the IFB and Procurement Manual, DRPA could have declared 

Alpha’s bid “non-responsive” if Alpha failed to submit the OSHA 300 forms required by the IFB 

as DRPA claimed (which Alpha denies), DRPA did not declare Alpha’s bid “non-responsive.”  
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80. Although, under the IFB and Procurement Manual, DRPA could have declared 

Corcon’s bid “non-responsive” for allegedly failing to submit data required by the IFB, DRPA 

did not declare Corcon’s bid “non-responsive.” 

81. Corcon and certain DRPA employees have worked on a joint film project 

concerning the Bridge that was actively promoted for broadcast on either television or the 

internet.   

DRPA’s Deliberative Processes Were Impermissibly Opaque And Are Unreviewable 

82. It is unclear which individual or department at DRPA was the decision-maker that 

rendered the choice to reject Alpha’s bid as “not responsible.”  

83. DRPA’s process and procedures for the bidding of the Contract lacked 

transparency. 

DRPA Had Opportunities to Inform Alpha of Its Bid’s Alleged Issues but Refused

84. DRPA’s process and procedures lacked transparency when it refused to 

communicate with Alpha about its bid, despite Alpha’s attempts to contact DRPA.  On or about 

July 7, 2016, after Alpha was declared the apparent low bidder, Alpha’s General Projects 

Manager S. Tom Kousisis (“Kousisis”) telephoned DRPA employee Vijay Pandya (“Pandya”) 

inquire about the status of the Contract.  Pandya did not answer.      

85. Also on or about July 7, 2016, Kousisis then e-mailed Pandya, DRPA’s Contracts 

Administrator and DRPA Engineer Adam R. Jacurak (“Jacurak”) seeking to “verify that nothing 

else is needed from Alpha for the” Contract.  Although read receipts confirmed that Pandya and 

the Contracts Administrator read this e-mail on July 7, 2016, DRPA did not respond to this 

email, inform Alpha that the agency had identified a problem with its bid, or otherwise contact 

Alpha to discuss any portion of Alpha’s bid.  A true and correct copy of the e-mail from Mr. 
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Kousisis to DRPA, dated July 7, 2016, and the Read Receipts for Vijay Pandya and Amy L. Ash 

of DRPA, are attached hereto as Exhibit I.   

86. On or about July 25, 2016, Mr. Kousisis spoke with Jacurak on the telephone 

about the Contract and Alpha’s bid.  Mr. Kousisis once again inquired whether DRPA required 

anything else from Alpha concerning its bid for the project, but Mr. Jacurak did not request 

additional documentation or information, nor did he identify any deficiencies in Alpha’s bid 

during this conversation.  See Ex. C.    

87. DRPA did not attempt to contact Alpha regarding any portion of its bid prior to or 

after the opening of bids.  See Ex. C.   

Alpha’s First Bid Protest  

88. On July 29, 2016, pursuant to § A.15 of the IFB, Alpha protested DRPA’s finding 

that Alpha was “not responsible” and the subsequent rejection of Alpha’s bid.  On this date, 

Alpha affirmed that it had included the Section A.10.3 Documents as part of its bid submission.  

A true and correct copy of the letter from Dimitrios Aikaterinidis, Vice President of Operations 

for Alpha, dated July 29, 2016 is attached hereto as Exhibit J.   

89. On August 1, 2016, counsel for Alpha supplemented Alpha’s initial protest letter, 

expressly requesting a hearing to resolve the outstanding factual discrepancies surrounding 

bidding for the Contract:  

Alpha hereby reiterates its request for a hearing.  DRPA’s 
procurement manual states “[w]here the record contains sufficient 
unchallenged facts necessary to make the required determination, 
no hearing is required.”  (Chapter 7, Section C.4.)  Here, however, 
Alpha specifically challenges DRPA’s statement that OSHA Form 
300 and the EMF were missing from its bid package.  The 
resolution of these disputed facts requires a hearing.  
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A true and correct copy of the letter from Peter J. Torcicollo, Esq., dated August 1, 2016, is 

attached hereto as Exhibit K. 

90. Section A.15.5 of the IFB expressly permits bidders to “request[] a personal 

appearance before the appropriate Committee” when asserting a protest in connection with the 

Contract.  See Ex. B.   

91. Chapter 7, Section C.4 of DRPA’s procurement manual also permits the agency to 

convene a hearing to investigate controverted facts surrounding bids for a contract.  See Ex. A.   

DRPA Denies Alpha’s First Protest & Request for Hearing 

92. On or about August 4, 2016, DRPA denied Alpha’s protest and request for 

hearing (“August 4 Denial Letter”).  A true and correct copy of the letter from Raymond J. 

Santarelli, General Counsel and Corporate Secretary for DRPA, dated August 4, 2016, with 

attachments, is attached hereto as Exhibit L.   

93. The August 4 Denial Letter noted that through the course of DRPA’s 

“investigation,” it had allegedly “contacted Alpha’s insurance broker, Beverly Annunziatta of 

HMS Insurance Associates, Inc., on July 8, 2016” and “offered Ms. Annunziatta an opportunity 

to supplement the accident experience information attached to Alpha’s bid submission, but she 

did not do so.”  See Ex. L.   

94. Regarding Alpha’s request for a personal appearance before DRPA, the August 4 

Denial Letter stated:  

DRPA was not required to make its responsibility determination 
within ten business days, nor is DRPA required to hold a hearing 
in the event of a protest of that determination.  Accordingly, 
Alpha’s request for a hearing is denied. 

See Ex. L.   
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95. The August 4 Denial Letter stated that Alpha could file an appeal of the denial by 

12:00 p.m. on August 9, 2016 pursuant to § A.15.5 of the IFB.  See Ex. L.  

96. Although DRPA’s procurement manual specifies that appeals need not be filed 

until ten (10) business days from the date of a denial, DRPA allowed Alpha only approximately 

four (4) and one half days to file its appeal.  See Ex. L.    

Alpha Appeals to the Operations & Maintenance Committee 

97. On or about August 9, 2016, Alpha filed a timely appeal to DRPA’s Operations & 

Maintenance Committee (“O&M Committee”), pursuant to DRPA’s Procurement Manual.    

98. In support of its appeal, Alpha submitted a memorandum of law, the certification 

of Beverly Annunziata of HMS, and the certification of S. Tom Kousisis of Alpha, complete 

with exhibits evidencing that Alpha did submit all documents required by § A.10.3 of the IFB in 

its bid submission.  Alpha also submitted its OSHA 300 forms and documents further explaining 

its EMFs.  A true and correct copy of Alpha’s Memorandum in Support of Appeal is attached 

hereto as Exhibit M; see also Exs. C, G (Certifications of Mr. Kousisis and Ms. Annunziata).   

DRPA Denies Alpha’s Appeal and Again Refuses to Convene a Hearing 

99. On or about August 10, 2016, DRPA’s O&M Committee held a special meeting 

and considered Alpha’s appeal, both during the public portion of the meeting and during the 

Committee’s Executive Session.  A true and correct copy of the meeting minutes from the 

Special Meeting of the DRPA Operations & Maintenance Committee on August 10, 2016 is 

attached hereto as Exhibit N.  

100. During the meeting, Raymond Santarelli, Esq., General Counsel and Corporate 

Secretary for DRPA, stated:  

I just wanted to note for the record that the protest filed by Alpha 
Painting was denied on August 4th.  They were notified on that 
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date that they had the opportunity to file some additional papers if 
they wanted to.  They were notified it would be considered at a 
Special Operations and Maintenance Committee Meeting set for 
today, and the time of the meeting was publicly noticed.  No one 
from Alpha Painting has appeared today.  I also wanted to note that 
the issues raised in Alpha’s [a]ppeal were discussed during the 
Executive Session.   

See Ex. N at 5:16-6:5. 

101. Pursuant to § A.15 of the IFB, a protesting bidder’s ability to personally appear 

before DRPA to address issues raised in a protest falls within the discretion of the agency.  

According to the express terms of the IFB, the means by which a bidder may secure a personal 

appearance is by express grant of such appearance by DRPA.  See Ex. A.  As previously stated, 

Alpha requested such a personal appearance, and was expressly denied by DRPA. 

102. On or about August 12, 2016, DRPA denied Alpha’s appeal and the Committee 

“recommended to DRPA’s Board of Commissioners [(“Board”)] that it award Contract CB-31-

2016 to Corcon” (“August 12 Denial Letter”).  A true and correct copy of the letter from 

Raymond J. Santarelli, Esq., dated August 12, 2016, is attached hereto as Exhibit O.       

103. The August 12 Denial Letter specified that the Board would consider award of the 

Contract on August 17, 2016.  See Ex. O.   

Alpha’s Second Bid Protest 

104. On or about August 10, 2016, Alpha protested DRPA’s unilateral modification of 

the Liberty, Allied, and Corcon bids on the ground that this action impermissibly deviated from 

the procedures of DRPA’s procurement manual and the IFB.  Alpha requested the Liberty, 

Allied, and Corcon bids be rejected in accordance with the terms of the IFB.  A true and correct 

copy of the letter from Peter J. Torcicollo, Esq., dated August 10, 2016, is attached hereto as 

Exhibit P. 
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105. On or about August 12, 2016, Allied also objected to DRPA’s request to 

unilaterally modify bids, stating that: 

The only options, in our opinion, are to reject all bids because of 
the obvious confusion in the specifications or to award to the 
lowest bidder [i.e. Alpha], who, we understand, had bid based 
upon the DRPA’s interpretation of its specifications. 

A true and correct copy of the letter from Salvatore Perillo, Esq., dated August 12, 2016, is 

attached hereto as Exhibit Q. 

106. On or about August 17, 2016, DRPA sent “notice that Alpha’s protest” regarding 

its unilateral modification of the Liberty, Allied, and Corcon bids “[wa]s denied.”  DRPA stated 

it “determined that its correction of bid calculation errors is reasonable, proper and consistent 

with the [IFB].  Additionally, the correction serves to reduce the total bid, which is in the public 

interest.”  A true and correct copy of the letter from Raymond J. Santarelli, Esq., dated August 

17, 2016, is attached hereto as Exhibit R.  

107. On or about August 15, 2016, pursuant to § A.15.8 of the IFB, Alpha again 

formally requested a personal appearance, this time seeking to appear prior to the Board of 

Commissioner’s August 17, 2016 meeting, during which the Board was scheduled to consider 

award of Contract No. CB-31-2016:  

Pursuant to § A.15.8 of the Invitation for Bids (“IFB”) for Contract 
No. CB-31-2016, Alpha now formally requests a personal 
appearance before DRPA’s Board of Commissioners (“Board”) 
before its consideration of the Committee’s recommendation at the 
Board’s August 17, 2016 meeting.  Specifically, Alpha seeks to be 
heard concerning the issues raised in Alpha’s first protest letter an 
subsequent appeal. (See IFB, § A.15.8.) 

A true and correct copy of the letter from Peter J. Torcicollo, Esq., dated August 15, 2016, is 

attached hereto as Exhibit S. 
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108. On or about August 16, 2016, DRPA responded, refusing to address the issues 

raised in Alpha’s August 15 letter and instead “allow[ing] the record to speak for itself.”  DRPA 

continued to refuse Alpha’s requests for a personal appearance, and instead merely extended 

Alpha the opportunity “to be heard concerning the issues raised in its July 29th bid protest” by 

seeking to be heard during the public comment portion of the August 17, 2016 meeting of the 

Board.  A true and correct copy of the letter from Raymond J. Santarelli, Esq., dated August 16, 

2016, is attached hereto as Exhibit T.  

109. The “personal appearance” that DRPA may grant a protesting bidder pursuant to  

§ A.15 of the IFB is not equivalent to merely providing an opportunity to speak during the public 

comment portion of a given Committee or Board meeting, which any member of the public may 

do without permission from the agency. 

DRPA Recommends Awarding The Contract to Corcon After Exclusively Closed-Door 

Deliberations 

110. On or about August 17, 2016, at a public DRPA Board of Commissioners 

meeting, DRPA’s Board of Commissioners (“Board”) approved the recommendation of DRPA’s 

Operations and Maintenance Committee (“O&M Committee”) and began the process to award 

Phase II of the Contract to Corcon.   

111. The Board made its August 17, 2016 decision without any public discussion of 

the reasons for the selection of Corcon or the rejection of the Alpha bid and protest.  

112. On or about August 17, 2016, the Board was presented with the resolution 

approved by the O&M Committee on August 10, 2016 (“Resolution”), which recommended that 

the Board begin the process to award the Contract to Corcon.  A true and correct copy of the 

agenda for the August 17, 2016 DRPA Board Meeting is attached hereto as Exhibit U.  
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113. Counsel for Alpha made a statement regarding Alpha’s concerns about the 

bidding for the Contract during the public comment portion of the meeting.  Counsel advised the 

Board that on its agenda that day was the proposed award of a contract to a higher bidder, and 

one whose bid suffered from a material, incurable defect.  Counsel further advised the Board that 

DRPA’s staff had—several times—wrongfully rejected Alpha’s request for a hearing, and 

conducted a secret “investigation” in which the DRPA staff never even contacted Alpha.   

114. The Board did not ask questions of Alpha’s counsel concerning Alpha’s bid or 

protests to the bidding process.     

115. The Board went into Executive Session after the public comment portion of the 

meeting, but before it addressed the Resolution.  

116. After the Board came out of Executive Session, it unanimously voted to adopt the 

Resolution.  See Ex. R. 

117. There was no debate, deliberation, or even discussion of the Resolution, or of 

Alpha’s bid or its protest, and no Commissioner made any comment or statement about the 

Contract, the bidding process, Alpha’s protest, or the Resolution during the public session.   

118. Upon information and belief, to the extent the Board engaged in any discussion of 

the Resolution and Contract, any such discussion occurred during the closed Executive Session.   

119. There was no public discussion or deliberation of what transpired with the review 

of Alpha’s and Corcon’s bids.  

120. There was no public discussion or deliberation of the determination that Corcon 

should be awarded the Contract.  

121. DRPA’s declaration that Alpha was “not responsible” was not supported by any 

facts.   

Case 1:16-cv-05141-NLH-AMD   Document 70   Filed 09/11/17   Page 23 of 32 PageID: 4199



24 

122. Alpha and Corcon, two bidders for the same Contract, were treated differently by 

DRPA. 

123.

CAUSES OF ACTION 

COUNT I: 
DRPA VIOLATED ALPHA’S RIGHTS UNDER THE COMMON LAW 

124. Plaintiff incorporates and re-alleges all the prior allegations as though each was 

set forth fully in this Count.  The Court entered final judgment in favor of Alpha on Count I of 

the Complaint on September 29, 2016.  (ECF 40.)

125. DRPA was created through an interstate compact between the State of New Jersey 

and the Commonwealth of Pennsylvania, and constitutes a public instrumentality of both states.    

126. Both New Jersey and Pennsylvania have a strong public policy of enforcing 

competitive bidding requirements, including procurement policies that require awarding public 

contracts through open public competitive bidding to the lowest bidder, and such public policies 

have been recognized as the common law of each state.   

127. Both New Jersey’s and Pennsylvania’s respective standards for review of agency 

decisions inquire as to whether the action of the public agency is arbitrary, capricious and 

unreasonable so as to constitute an abuse of discretion.   

128. Such state common law applies to the actions of DRPA.  See N.J.S.A. 32:3-1 et 

seq. and Pa. Cons. Stat. 3503 to 3509.   

129. Federal common law also recognizes that the actions of a public agency operating 

under color of federal law are reviewable by this Court to determine if such actions are 

unreasonable and constitute an abuse of discretion.   

130. DRPA designated Alpha as “not responsible” for failure to submit the Section 

A.10.3 Documents and subsequently rejected Alpha’s bid, despite the fact that Alpha did in fact 

Case 1:16-cv-05141-NLH-AMD   Document 70   Filed 09/11/17   Page 24 of 32 PageID: 4200



25 

submit all Section A.10.3 Documents in its bid submission and that, on multiple occasions, it 

specifically advised DRPA of its error in this regard.      

131. Alpha was the lowest responsive bidder for the Contract.  

132. DRPA’s designation of Alpha as “not responsible” and subsequent rejection of its 

bid was arbitrary, capricious and unreasonable.  

133. DRPA’s denial of Alpha’s protest of the “not responsible” designation was 

equally and necessarily arbitrary, capricious, and unreasonable, and constituted an abuse of 

discretion.   

134. DRPA’s attempt to award the Contract to Corcon was arbitrary, capricious, and 

unreasonable, and constituted an abuse of discretion in violation of Alpha’s rights as the lowest 

bidder, and the public’s interest in the public bidding process.   

135. DRPA’s failure to contact Alpha directly about its bid, election to contact HMS, 

refusal to accept documentation from HMS, and subsequent mischaracterization of HMS’ 

alleged failure to provide documentation as a factor weighing against Alpha’s bid and bid protest 

constitute arbitrary, capricious and unreasonable conduct.   

136. DRPA refused to grant Alpha’s multiple requests for a hearing, despite the 

outstanding factual discrepancies surrounding the bidding for the Contract.  

137. The terms of the IFB and DRPA’s procurement manual establish that DRPA’s 

refusal to grant Alpha a hearing on these facts was arbitrary, capricious, and unreasonable, and 

constituted an abuse of discretion.  

138. DRPA’s post-bid opening conduct, where it requested some, but not all, of the 

bidders for the Contract consent to DRPA’s unilateral modification of their respective bids, 

despite this procedure’s violation of DRPA’s Procurement Manual and the IFB, was arbitrary, 
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capricious, and unreasonable, as it resulted in an attempt to circumvent the modification 

procedures set forth in the IFB and DRPA’s procurement manual by seeking to unilaterally 

modify the Three Bidders’ already-opened bids for the Contract.  

139. Most significantly, DRPA’s award of the Contract to second-lowest bidder 

Corcon, despite Alpha’s submission of the lowest bid, was arbitrary, capricious, and 

unreasonable, and constituted a gross abuse of discretion.   

140. As a result of DRPA’s multiple arbitrary, capricious, and unreasonable actions, 

DRPA now seeks to unlawfully award the Contract to a higher bidder than Alpha, thus depriving 

Alpha of recognized legal rights. 

WHEREFORE, on September 29, 2016, the Court entered final judgment in favor of 

Alpha on Count I of the Complaint.  (ECF 40.)  On August 10, 2017 the Court entered an order 

granting a permanent injunction on Count I of the Complaint.  (ECF 69.)  

COUNT II: 
DRPA VIOLATED ALPHA’S RIGHT TO PROCEDURAL DUE PROCESS 

141. Plaintiff incorporates and re-alleged all the allegations in the prior paragraphs as 

though each was set forth fully in this Count.  

142. As an instrumentality of the Commonwealth of Pennsylvania and the State of 

New Jersey, DRPA is obliged to provide to those with whom it deals due process of law in the 

manner and means by which it conducts itself and its transactions, including in the award of 

contracts.  

143. Alpha’s bid was the lowest received by DRPA for the Contract.   

144. DRPA did not declare Alpha’s bid “non-responsive.”  

145. DRPA’s declaration that Alpha was “not responsible” was arbitrary, capricious, 

and illegal.   
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146. DRPA consistently denied Alpha’s requests for a hearing and personal appearance 

before the agency.   

147. DRPA unreasonably limited Alpha’s time for appeal before the agency.  Although 

DRPA’s procurement manual grants bidders ten (10) business days to file an appeal of a bid 

protest denial, DRPA permitted Alpha only four (4) and one half days in which to file its appeal.   

148. DRPA failed to secure supplemental documentation regarding Alpha’s 

responsibility.     

149. Alpha, as the lowest responsive bidder, had an interest in being awarded the 

Contract that is sufficient to give rise to the protections of the procedural due process clause. 

WHEREFORE, Alpha requests that this Court:  

a) Declare DRPA’s actions to be unconstitutional;  

b) Award attorney fees and costs of suit to Plaintiff pursuant to 42 U.S.C. § 1988, or 
such other applicable laws; and 

c) Awarding such further relief as the Court deems just and proper pursuant to 42 U.S.C. 
§ 1983 and 42 U.S.C. § 1988.   

COUNT III: 
DRPA VIOLATED NEW JERSEY’S OPEN PUBLIC MEETINGS ACT 

150. Plaintiff incorporates and re-alleges all the prior allegations as though each was 

set forth fully in this Complaint. 

151. DRPA’s conduct at the August 17, 2016 Board meeting violated New Jersey’s 

Open Public Meetings Act, N.J.S.A. § 10:4-6 to -21.   

152. New Jersey’s Open Public Meetings Act required that the deliberations and 

decision making of a public body such as DRPA must take place in a public meeting.   

153. DRPA is a public body as defined by N.J.S.A. § 10:4-8(a). 

154. The August 17, 2016 meeting of DRPA’s Board was a public meeting.   

Case 1:16-cv-05141-NLH-AMD   Document 70   Filed 09/11/17   Page 27 of 32 PageID: 4203



28 

155. At the August 17, 2016 Board meeting, the Board did not question Alpha’s 

counsel regarding its bid protests concerning the Contract and the bidding therefor.  

156. During the August 17, 2016 Board meeting, the Board entered Executive Session 

prior to addressing the Resolution concerning the Contract.  

157. Thereafter, when the meeting was opened to the public once more, the Board 

made no comments whatsoever about the Contract, the bidding therefor, or the Resolution prior 

to voting to adopt the Resolution.  There was no public discussion or deliberation of the 

Contract, the Resolution, Alpha’s bid, or the various protests submitted by Alpha.  

158. If there were any deliberation or discussion about the Contract, the bidding 

therefor, and the Resolution, it occurred during the closed Executive Session on August 17, 

2016.   

159. The full details of all phases of DRPA’s deliberation and decision making 

regarding its adoption of the Resolution were not made apparent or available to the public.   

160. As such, the Resolution of the Board adopted on August 17, 2016, granting the 

Contract to Corcon, must be declared null, void, and of no effect.   

WHEREFORE, Alpha requests that this Court:  

a) Declare DRPA’s actions to be in violation of New Jersey’s Open Public Meetings 
Act;  

b) Award damages, equitable relief, and attorney fees, and costs of suit to Plaintiff as 
allowed by New Jersey’s Open Public Meetings Act.   

COUNT IV: 
DRPA VIOLATED PENNSYLVANIA’S SUNSHINE LAW 

161. Plaintiff incorporates and re-alleges all the prior allegations as though each was 

set forth fully in this Complaint. 
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162. Upon information and belief, DRPA’s conduct at the August 17, 2016 Board 

meeting violated Pennsylvania’s Sunshine Act, 65 Pa. Cons. Stat. 701 to 716. 

163. Pennsylvania’s Sunshine Act requires that the deliberations, policymaking, and 

decision making of agencies such as DRPA must take place at a public meeting.   

164. Upon information and belief, DRPA is an agency as defined by 65 Pa Cons. Stat. 

703.  

165. The August 17, 2016 meeting of DRPA’s Board was a public meeting.   

166. At the August 17, 2016 Board meeting, the Board did not question Alpha’s 

counsel regarding its bid protests concerning the Contract and the bidding therefor.  

167. During the August 17, 2016 Board meeting, the Board entered Executive Session 

prior to addressing the Resolution concerning the Contract.  

168. Thereafter, when the meeting was opened to the public once more, the Board 

made no comments whatsoever about the Contract, the bidding therefor, or the Resolution prior 

to voting to adopt the Resolution.  There was no public discussion or deliberation of the 

Contract, the Resolution, Alpha’s bid, or the various protests submitted by Alpha.  

169. If there were any deliberation or discussion about the Contract, the bidding 

therefor, and the Resolution, it occurred during the closed Executive Session on August 17, 

2016.   

170. DRPA’s deliberation and decision making concerning its adoption of the 

Resolution were not made apparent or available to the public.  

171. As such, the Resolution of the Board adopted on August 17, 2016, granting the 

Contract to Corcon, must be declared null, void, and of no effect.  

WHEREFORE, Alpha requests that this Court:  
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a) Declare DRPA’s actions to be in violation of Pennsylvania’s Sunshine Law;  

b) Award damages, equitable relief, and attorney fees, and costs of suit to Plaintiff as 
allowed by Pennsylvania’s Sunshine Law. 

COUNT V: 
DRPA VIOLATED ALPHA’S CONSTITUTIONAL RIGHT TO EQUAL PROTECTION 

UNDER 42 U.S.C. § 1983 

172. Plaintiff incorporates and re-alleges all the prior allegations as though each was 

set forth fully in this Complaint. 

173. The Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution provides that persons shall not be denied equal protection under the law.  U.S. 

Const. Amend. XIV, § 1. 

174. DRPA repeatedly took actions to favor Corcon, and otherwise make clear that 

Corcon is DRPA’s preferred bidder, throughout the bid process for the project.  

175. DRPA had already contracted with Corcon for Phase I of the project.   

176. Upon information and belief, Corcon and certain DRPA employees have worked 

on a joint film project concerning the Bridge that was actively promoted for broadcast on either 

the television or the internet. 

177. If Alpha did fail to submit the OSHA 300 forms required by the IFB as DRPA 

claimed (which Alpha denies), then Alpha’s bid, at most, could have been rejected as “non-

responsive.”  However, if DRPA had applied its rules uniformly and rejected Alpha’s bid as non-

responsive, it would have been compelled to do the same to Corcon’s bid. 

178. Corcon’s bid was “non-responsive” because (i) Corcon did not submit EMF data 

for all years required in the IFB and (ii) Corcon submitted a lump sum for mobilization and 

clean-up costs that exceeded the 7.5% Cap specified in the IFB.   
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179. DRPA did not reject Alpha’s bid as “non-responsive,” and instead shoehorned its 

bid into a rejection on the basis of “not responsible,” because DRPA did not want to reject 

Corcon’s bid, and in fact wanted to accept Corcon’s bid above all others despite the fact that 

Corcon was not the lowest bidder for the Contract. 

180. DRPA rejected Alpha’s bid for its alleged failure to submit the EMF data required 

by the IFB, but did not reject Corcon’s bid on this same basis despite the fact that Corcon did not 

submit all of the EMF data required by the IFB—namely, Corcon’s bid did not include EMF 

scores for the year 2013 for New Jersey and Pennsylvania.  

181. DRPA did not permit Alpha to supplement its EMF data after the bid opening 

despite Alpha’s repeated inquiries about whether DRPA required any additional information, but 

DRPA requested that Corcon’s insurance broker supplement Corcon’s EMF data after bid 

opening by sending DRPA Corcon’s missing EMF scores for the year 2013. 

182. DRPA rejected Alpha’s bid for failure to allegedly submit the required OSHA 300 

forms, and refused to consider such forms when provided to DRPA through Alpha’s bid protests 

and appeals, but DRPA unilaterally modified Corcon’s bid to correct its original lump sum 

proposed for mobilization and clean-up costs which exceeded the 7.5% Cap in the IFB. 

183. Alpha and Corcon were similarly-situated bidders for the Contract.  

184. DRPA afforded Alpha and Corcon, on their respective bids, disparate treatment 

without a rational basis.  

WHEREFORE, Alpha requests that this Court:  

a) Declare DRPA’s actions to be unconstitutional;  

b) Award attorney fees and costs of suit to Plaintiff pursuant to 42 U.S.C. § 1988, or 
such other applicable laws; and 
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c) Awarding such further relief as the Court deems just and proper pursuant to 42 U.S.C. 
§ 1983 and 42 U.S.C. § 1988.   

Respectfully submitted, 

September 11, 2017  

s/ Peter J. Torcicollo  
Peter J. Torcicollo, Esq. 
Jennifer A. Hradil, Esq. 
Kevin W. Weber, Esq. 
Kailtyn E. Stone, Esq. 
GIBBONS P.C.  
One Gateway Center  
Newark, New Jersey 07102 
Phone: (973) 596-4819 
Fax:  (973) 639-6322 
ptorcicollo@gibbonslaw.com

Attorneys for Plaintiff Alpha Painting  
& Construction Company, Inc. 
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